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Abstract Transfer pricing (TP) is based on many principles – the essential one is the Arm´s Length Principle 
(ALP). In this respect, the term “associated persons” is of crucial importance: associated persons 
must be involved in transactions in order for the ALP to be applied. The aim of the paper is to 
contribute to existing comparative analysis of TP rules – specifically, to provide a critical analysis 
of the term “associated persons” as prescribed by domestic law in Brazil, the Czech Republic, and 
Latvia. The key goals of the research conducted were to provide a comprehensive picture of the 
variety of definitions, to indicate relationships between international law and domestic law, and 
last, but not least, to highlight various concepts of the term “associated persons” and to identify 
problematic aspects connected with the interpretation of the definitions and the applications of 
the related rules. The study, which is based on qualitative research, is exploratory and interpre-
tative in its nature. Its results present a background for further research and point to the frag-
mentation of law on TP with respect to the investigated issue. On the basis of the results of the 
comparative study one can conclude significant differences among, and fragmentation in, the 
definitions of the term “associated persons” both in respect of the number of categories estab-
lished and in respect of the absence of the autonomy of the definitions of the term “associated 
persons” as provided by public law (especially by income tax acts). At the same time one can 
conclude the same position regarding the application of double tax treaties in all the countries 
for which the study was carried out.  
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OECD and EU member countries (represented by the 
Czech Republic and Latvia). It is worth stressing that the 
concept selected for this research is of crucial im-
portance in the application of the ALP principle, as as-
sociated persons must be involved in the transactions 
in order for the ALP to be applied (OECD, 2022a).  

The structure of the paper is as follows. The follow-
ing section describes the aim and objectives of the pa-
per. The next section presents the results of the con-
ducted research based on OECD standards (OECD, 
2019), these standards serve as a background for the 
comparisons made and the related analysis. The final 
section of the paper includes discussion focusing on the 
identification of problematic issues and proposals for 
further research in this area, as well as a summary of 
the results obtained. 

 

Aim and Methodology  

Considering the fact that there are many significant 
differences in the definitions of the term “associated 
persons”, one can deduce that this “incoherency” (or 
absence of harmonization in this area) can cause prob-
lems in the application of TP rules. This topic, however, 
has not been widely investigated. The aim of the paper 
is thus to extend existing analysis while providing                   
a critical comparison of the definitions of associated 
persons as embodied in the law of the selected coun-
tries, and to define and discuss potentially problematic 
aspects connected with the application of TP rules.  

The main goals of article are:  
1) To provide a comprehensive picture of the variety of 

definitions of the term “associated persons” in the 
selected countries. 

2) To indicate relationships between international law 
(represented by DTTs (namely, by Art. 9 of the DTTs 
which follow OECD standards)) and domestic law in 
selected countries.  

3) To highlight the various definitions of the term 
“associated persons” and to identify problematic 
aspects connected with the interpretation of the 
definitions and the application of the related rules 
(both on the international and domestic levels). 

As such, this study is exploratory and interpretative 
in its nature. The paper itself is based on qualitative 
secondary research covering predominantly legal regu-
lations in the above-stated countries. The method ap-
plied for the collection of information was the content 
analysis of text. The foundation for the subsequent 
analysis was the standards as provided by the OECD 
(2019), from which the basic criteria employed for the 
analysis were deduced. The research tasks were set as 
follows: 

Introduction  

The phenomenon of transfer pricing (TP) has been 
a very hot topic in the last few decades: its importance 
has been significantly boosted by the OECD project 
against Base Erosion and Profit Shifting (BEPS) (for re-
lated aspects see: OECD, 2013; 2019; 2022a). The idea 
behind the need to regulate and set rules for TP be-
tween associated persons is clear and obvious – it is to 
ensure the fair allocation of a tax base when the profit 
is taxed in the country in which it originates. Consider-
ing this, TP rules are investigated in respect of their 
potential to avoid taxation, which is one of the most 
researched topics relating to TP (for selected issues, 
see: Kumar et al., 2021; Devereux & Keuschnigg, 2008). 
This sole understanding and assessment of TP would, 
however, ignore the complexity of TP and its related 
consequences (Holtzman & Nagel, 2014). Such a claim 
is supported, among other aspects, by the exponential 
growth in the literature on the subject of TP (Kumar et 
al., 2021). The literature dealing with this measure and 
how to replace it by another more suitable one is also 
growing (see for instance White, 2020). Nevertheless, 
despite existing critiques, one can conclude that TP 
rules will not be easily replaced by another concept in 
the near future. Until then, the Arm´s Length Principle 
(ALP) applied for transactions between associated per-
sons will remain in operation. The understanding and 
acceptance of this principle are not unified (for a sum-
mary, see: Barbosa & Santos, In: Edge & Dominic, 
2020). Furthermore, it is obvious that despite OECD 
standards being globally and extensively accepted, 
there are still differences between particular domestic 
rules or rules as embodied in double taxation treaties 
(DTT) (for a comparison, see for instance OECD, 2022b). 
The existence of different rules can, without doubt, 
cause significant problems, and not exclusively in inter-
national relations when two associated persons are 
involved in the transaction. To explore and to better 
understand the topic of TP, Kumar et al. (2021) suggest 
addressing several research questions – one of them as 
follows: “What are the similarities and differences 
across TP rules and regulations and how can they be 
(re)configured and improved to promote accountabil-
ity, ethics, and transparency among business conglom-
erates and multinational enterprises engaged in intra-
firm transactions?” The aim of the paper is to address 
this particular question and to contribute to existing 
comparative analysis of TP rules – specifically, to pro-
vide a critical analysis of the term associated persons as 
prescribed by domestic law in Brazil, Czech Republic, 
and Latvia, as well as to identify potential and/or ex-
isting problems and knowledge gaps. These three coun-
tries have been chosen to compare the situation in                  
a non-OECD country (represented by Brazil) and in 
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a need to identify the relation between these two 
segments of law. 

3) To identify gaps/insufficiencies in the definitions of 
associated persons as provided by domestic law, and 
to identify potential and existing problems within 
the application both on the international and do-
mestic levels. 

 

Results  

The results stated below follow the above-stated 
research question. The first issue to be investigated 
was the scope/complexity of the term “associated per-
sons”. The definitions of “associated persons” as pro-
vided by OECD standards (namely OECD, 2019, Art. 9), 
which is followed with some potential deviations by 
particular DTTs in all the investigated countries, were 
the basis for the comparison made.  

 

Taxonomy of “associated persons ”                    
as prescribed in domestic law  

Table 1, below, provides a basic taxonomy of cate-
gories of “associated persons” as provided by domestic 
law. For a detailed description, please see Attachment 
No. 1 of this paper.  

1) To provide a taxonomy of the categories of associat-

ed persons as embodied in the domestic law of the 

above-stated countries on the basis of the categories 
as deduced from the OECD standards.  

a) The goal was to obtain a comprehensive picture of 

the situation in the specified countries along with             

a comparison with OECD standards.   
b) Following the background standards as provided by 

the OECD (2019), we distinguished, on the elemen-

tary level, the following types of categories: enter-

prises / the same persons associated through man-
agement (1), control (2) and capital (3).  

2) To assess the fragmentation of the existing legal 

framework. Here, we used a holistic approach while 

integrating the rules as embodied in international 
and domestic law. The relationships between inter-

national and domestic rules were investigated as 

well.  

a) The goal of this task was to evaluate (generally 
speaking) any fragmentation in the definitions of the 

term and the necessity to identify the rules as em-

bodied in other pieces of law. 

b) Due to existing differences in the definitions as pro-
vided by international and domestic law, there was  

Table 1:  Categories of “associated persons” as provided by domestic law utilizing the criteria (links)                                
as established by OECD standards  

An enterprise par-
ticipating directly             
or indirectly in an             

enterprise 
through: 

Management 

Yes 
- implicitly included 

(strong relation to 
control) 

- relationships of                  
a parent company to 
subordinated sub-
jects (e. g. affiliates) 

Yes 
- explicitly state 
- general clause based 

on this criterion 

Yes 
- implicitly stated 
- contractual agree-

ments 

Control 

Yes 
- explicitly stated 
- including exclusive 

agents, distributors, 
or concessionaires 
as well 

Yes 
- explicitly stated 
- general clause based 

on this criterion 

Yes 
- explicitly stated 
- person(s) having             

a majority of votes 
on the boards of 
directors 

Capital 

Yes 
- explicitly stated 
- corporate control 

(50% + 1% share) 
- a share of at least 

10% owned by a 
Brazilian domestic 
legal entity 

Yes 
- explicitly stated 
- both an indirect and 

direct share 
- a share of at least 

25% of the capital or 
voting rights 

Yes 
- explicitly stated 
- both a direct and 

indirect share of 
more than 20% of 
capital share; 

- clearly related to the 
control issue 

Category as provided by the OECD Brazil Czech Republic Latvia 
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the criteria for associated persons: particular features/
attributes for the categories of associated persons are 
specified in other acts, such as the commercial code or 
the civil code. This means that the law pertaining to the 
definition of “associated persons” must be interpreted 
while taking account of the rules/terms/specifications 
related to associated persons as embodied in other 
acts and regulations: income tax acts do not provide 
fully autonomous definitions of the term “associated 
persons”. For a detailed summary, see Attachment 2 of 
this paper.  
 

Relationship between international 
and domestic law  

Considering the fact that the scope of the mean-
ings of the categories of associated persons covered 
differs between international law (represented by DTTs 
which follow OECD standards) and domestic law, the 
relationship between international and domestic law 
can be investigated in order for potential problems to 
be identified and resolved. A comparison of the rules 
for resolving conflicts can be found in Table 2.   

In fact, when compared to OECD standards, it is 
possible to identify all the categories of associated per-
sons in all the investigated countries – there can be 
found categories of persons associated through man-
agement, control, and capital, which appears only logi-
cal. Having a closer look (for details, see Attachment 1), 
it can be observed that the scope of categories as pro-
vided in domestic law differs significantly among the 
countries and, furthermore, that there are categories 
not explicitly considered (stated) in the OECD standards 
(and subsequently in DTTs, which follow OECD stand-
ards). Those categories can be classified, generally 
speaking, as “persons associated otherwise”.  

Speaking of domestic law and the rules embodied 
therein, it is worth evaluating the complexity of the 
issue when considering the number of acts covering 
the term “associated persons”. That is to say, there is 
significant fragmentation of the definition of 
“associated persons” provided by domestic law in all 
the considered countries. Even though most countries 
provide a definition within the specifications of the 
respective income tax acts (providing fundamental 
rules), these are not, as a rule, sufficient to identify all 

The same persons 
participate directly 
or indirectly in an 

enterprise of a            
Contracting State 

and in an enterprise 
of another Con-
tracting State  

Note: this criterion 
was modified 

(extended) to cover 
even solely domes-

tic relations: 
the same persons 

participate directly 
or indirectly in two 

different enterprises 

Management 

Yes 
- implicitly included 

(strong relation to 
control) 

Yes 
- explicitly stated 
- general clause based 

on this criterion 
  

Yes 
- implicitly stated 
- contractual agree-

ments 

Control 

Yes 
- explicitly and exten-

sively stated 
  
  
  
  

Yes 
- explicitly stated 
- based on a general 

clause + specific 
situations  
(controlling and con-
trolled persons) 

Yes 
- explicitly stated 
- including relatives 

and cross-relations 
  

Capital 

Yes 
- explicitly stated 
- see the criteria for 

association through 
capital above 

Yes 
- explicitly stated 
- see the criteria for 

association through 
capital above 

Yes 
- explicitly stated 

for capital holders 
above 50% 

Category as provided by the OECD Brazil Czech Republic Latvia 

Source: Own elaboration based on: Czech Income Tax Act (1992); OECD Model Convention (2019); Brazilian Norma-
tive Instruction RFB No. 1,312 (2012), Brazilian Act No. 9430, of December 27, 1996 (1996); Latvian Act on Tax and 

Fees (1995). 
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do Brasil, 2021). Particular DTTs provide no detailed 
specification either with respect to the attributes of the 
terms or related rules. The definitions as provided by 
DTTs thus cannot stand alone. Following the instruction 
as provided under Art. 3 para. 2 of particular DTTs 
(which obeys the OECD Model Convention (OECD, 
2019), the content of the terms used can be deter-
mined only when using domestic law rules and defini-
tions contained therein. This conclusion is valid also for 
Brazil, which – despite being a non-OECD country – 
follows OECD standards when interpreting DTTs (see: 
Schoueri, 2013a; Schoueri 2013b; OECD & Receita Fed-
eral do Brasil, 2019; Edge & Robertson, 2020). To sum 
up this aspect, one can conclude that very great auton-
omy is provided for particular countries when estab-
lishing the categories and criteria for determining the 
term “associated persons” and its attributes – even for 
international transactions between associated persons. 
This discretion, which makes reflection on the specifici-
ties and needs of a particular country possible, is liable 
to create a conflict situation in which parties involved 
in one transaction will be treated as associated persons 
in one country but not in another. This can provoke the 
need to initiate and pass through a Mutual Agreement 
Procedure (MAP), which can be connected with certain 
problems (see: Nikolaou, 2021; Al-Rawashded, 2020).  

On the basis of a more general comparison be-
tween the categories as established in international 
and domestic law, there is one extra “explicit” category 
in domestic law when compared to the international 
one: a category which can be described as “persons 
associated otherwise”. The introduction of this relative-
ly broad category can be considered as being in line 
with the idea of encompassing links which represent 
not only economic or personal links, but also other 
functionally equivalent connections (this specification 
of existing types of association was presented by the 
Czech Supreme Administrative Court in its judgement 

Discussion and conclusions  

The results of the given research tasks are present-
ed below, along with a discussion of some problematic 
areas and suggestions for further research. Special 
attention is paid to Brazilian domestic law, since this 
country has been shown to have relatively extensive 
and specific legal regulations in the given context com-
pared with the remaining countries: transfer pricing 
rules in Brazil are considered to be specific in many 
respects (see for instance: Xavier, 2014; Barreto                    
& Takano, 2014; Schoueri, 2013a; Edge & Robertson, 
2020) and this conclusion seems to remain valid in rela-
tion to the attributes of the definition of “associated 
persons” as well.  

 

Taxonomy of the categories                               
of “Associated Persons ” and related               
evaluations  

Considering and evaluating the taxonomy of the 
term, the study shows (not surprisingly) that the cate-
gories of “associated persons” as set down in domestic 
law include all the links as prescribed (presumed) by 
the OECD standards (OECD, 2019, Art. 9): i.e., links via 
management, control, and capital. This conclusion can 
also be made for other countries (see, for instance: 
OECD, 2022b, and for EU countries, the European Com-
mission, 2022). On the other hand, it must be stressed 
that the respective OECD standards (which are consid-
ered to be a form of “soft-law” for non-OECD Countries 
– see for instance Schoueri, 2013a) do not contain au-
tonomous definitions of the term “association per-
sons”, and that the term as included in particular DTTs 
(which obey the OECD standards) are in fact of a very 
general nature, providing significant space for domestic 
law rules. DTTs are connected with general categories 
and terms (for the situation in the Czech Republic, see 
for instance Ministry of Finance of the Czech Republic, 
2022; for the situation in Brazil see: Receita Federal do 

Table 2: Relationship between international law (represented by DTTs) and domestic law 

Country Rule Established by 

Brazil 

- International law rules have the same status as 
federal law (ordinary law). 

- Tax treaties of a contractual nature revoke or 
modify domestic tax law and shall be regulated 
by future rules. 

- Articles 5, § 5, 102, III, b, of the Consti-
tution of the Federative Republic of 
Brazil (Brazilian Constitution). 

- Art. 98 of the National Tax Code. 
  

Czech Republic 
- The application of international law rules takes 

priority over the application of domestic rules. 
- Art. 10 of the Constitution of the Czech 

Republic. 

Latvia 
- The application of international law rules takes 

priority over the application of domestic rules. 

- Art. 1 of the Declaration on the Resto-
ration of Independence of the Republic 
of Latvia. 

Source: Own elaboration based on: Constitution of the Czech Republic (1993); Brazilian Constitution (1988); Brazilian 
National Tax Code (1966); Latvian Declaration on the Restoration of Independence of the Republic of Latvia (1990).  
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Variety and selected similarities in the 
definitions  

Speaking of the variation in the particular (specific) 
definitions as provided by domestic law rules, the com-
parison itself (for details, see the Attachment 1 of the 
paper) exposed significant differences – both in terms 
of the number of categories and the details of the given 
attributes for the term “associated persons”. The high-
est level of fragmentation can be seen in Brazilian do-
mestic rules, followed by the Latvian. When speaking of 
legal regulation as embodied in the main public law, 
legal regulation in the Czech domestic law can be de-
scribed as relatively less extensive both in terms of its 
scope and degree of fragmentation: Czech Income Tax 
Act (1992, Sec. 23 para. 7).  

Regarding the category of an association via capital 
(which can be connected with the category of a link via 
voting rights), there are significant differences among 
the countries. The legal regulation in the Czech Repub-
lic sets a rule of direct or indirect association via                    
a threshold of at least 25% (see: Czech Income Tax Act, 
1992, Sec. 23 para. 7, letter a). The Latvian domestic 
legal regulation establishes a link via parent-subsidiary 
relationships (while referring to the specification of the 
share in another piece of law) and, furthermore, oper-
ates with shares of over 20% when putting relevant 
clauses together (see: Act on Taxes and Fees, 1995, Art. 
1 item 18 (a-e)). Brazilian domestic law established               
a threshold of at least 10% for one type of an associa-
tion, while for another type of an association) which 
can be considered a connection via a majority, it estab-
lished a threshold of more than 50% of the share in the 
capital (Brazilian Normative Instruction RFB No. 1.312, 
2012, Art. 2, item V).  

Brazilian, Czech, and Latvian domestic law contain 
many potential links occurring via control. For Brazilian 
and Latvian domestic law, we can find many situations 
which can be described as capital/control links. It is 
worth mentioning that in practice there is an overlap: 
persons can be considered to be associated thanks to 
meeting more than one criterion. Brazilian law contains 
a very specific category of associated persons: a type of 
association via control is set for an exclusive agent, 
distributor, or concessionaire for the trading of goods, 
services, or rights, or, in relation to which, a legal per-
son domiciled in Brazil enjoys such exclusivity (Brazilian 
Normative Instruction RFB No. 1,312, 2012, Art. 2, item 
IX). This clause seems to be very specific in comparison 
with the respective legal regulation in the Czech Repub-
lic and Latvia. However, the existence of this link seems 
to have a logical basis.  

Connection via management is also included in the 
domestic law of all the investigated countries. Brazilian 
domestic law provides quite a short definition of the 

of 27 January 2011 File No. 7 Afs 74/2010). A special 
category of associated persons has also been estab-
lished for transactions having a link with a person 
based in a tax haven or a country with a preferential 
tax regime. Establishing such a category seem to be 
only logical and fully in line with the ideas of the OECD 
project against BEPS (see: OECD, 2013), as the abuse of 
intercompany transactions for the mitigation of profit/
tax bases is a reality (see: Hájek, 2018; Guvenen et al., 
2022). OECD standards do not explicitly establish the 
category of persons associated otherwise (for a com-
parison, see OECD, 2019, Art. 9). The question is 
whether this link can be deduced for international rela-
tionships from the general clauses of DTTs dealing with 
the prohibition on abusing DTT rules (for some more 
general analysis emphasizing EU law, see: Debelva et 
al., 2015; for aspects related to a purpose test, see for 
instance Mosquera & Valderrama, 2020). This aspect 
certainly deserves special attention in further research. 
Speaking of domestic law in Brazil, there has been es-
tablished a specific category of associated persons 
based on a person’s link to a tax haven or country with 
a preferential tax regime (Schoueri, 2013a; Brazilian 
Normative Instruction RFB No. 1,312, 2012, Article 2, 
item VIII, §§ 3 and 5; and Brazilian Act No. 9,430, 1996, 
Art. 24-A); in Latvian domestic law there is both a refer-
ence to a tax haven/country with a preferential tax 
regime (State Revenue Service’s methodological mate-
rial Transfer price documentation) and to an associa-
tion occurring thanks to the existence of coordinated 
activities focusing on a reduction of the tax liability 
(Latvian Act on Taxes and Fees, 1995, Article 1 item 
18h). Czech domestic law, however, does not contain 
such a specific clause. Nevertheless, the rule as embod-
ied therein covers artificially established associations (if 
proven by a tax authority during a tax audit): there is 
the category of an association via a link created with 
the intention of reducing a tax base or increasing a tax 
loss (Czech Income Tax Act, 1992, Sec. 23 para. 2, letter 
b) item 5). This example clearly demonstrates that                
a higher number of categories included in the definition 
does not necessarily mean a more extensive scope and 
vice versa. In any case, a greater level of generality in 
the wording boosts the importance of case-law, which 
provides the interpretation of the law as such 
(Gealfow, 2020). Case-law and the limits established by 
case-law for the interpretation of the category of asso-
ciated persons seem to be worth further investigation: 
the contents of some definitions suggest that a differ-
ent wording does not necessarily mean a different 
scope and, at the same time, an identical or similar 
wording does not necessarily mean an identical or simi-
lar scope.  



 27 

 

www.finquarterly.com 
University of Information Technology and Management in Rzeszów 

Karel Brychta, Matheus Chebli de Abreu, Justina Hudenko, Lucas Scheremetta  Santos, 
Lucas Cunha do Valle Poubel 
The concept of associated persons as  a key and potentially problematic aspect in trans-
fer pricing 

Financial Internet Quarterly 2023, vol. 19 / no. 1 

Unlike Czech domestic law, both Brazilian and Lat-
vian domestic law give an explicit link to subjects 
abroad, which Czech law does not. Brazilian domestic 
law significantly widens the scope by including foreign 
enterprises and foreign individuals. This actually means 
that even family relatives of directors and officers of a 
company, shareholders, or controlling partners are all 
considered related parties under Brazilian legislation 
(Brazilian Normative Instruction RFB No. 1,312, 2012, 
Art. 2, item VIII). The “associated persons” notion not 
only includes enterprises with an equity interest in an-
other enterprise, but also exclusive agents, distributors 
and dealers working with a company’s goods, services, 
or rights. However, the TP rules, in these cases, will 
only apply where the transfers concern those specific 
goods, services or rights. Latvian domestic law gives 
just one explicit case in which an existing link to a for-
eign country creates an association. This is any transac-
tion with a person who is located, set up, or established 
in a low-tax or tax-free jurisdiction (Latvian State Reve-
nue Service, 2019).   

The concept of associated persons as provided by 
domestic law is far more complex compared with the 
concept as provided by OECD standards, which has the 
potential to create a conflict between the scope provid-
ed by DTTs and by domestic law. In the Czech Republic 
and Latvia, this potential conflict seems to be eliminat-
ed more easily because of the supremacy of interna-
tional law over the domestic. The question which re-
mains for other related research is the procedure for 
the application of DTTs rules, because the application 
of the rules is far from clear (for some problematic as-
pects within the application of DTTs, see for instance 
Lang, 2020). In Brazil, there is a very specific situation 
connected with the hierarchy of international norms. 
Generally, in that country, international law rules have 
the same status as federal law (ordinary law) (Brazilian 
Constitution, 1988, Art. 102, III, letter b); however, 
when it comes to international tax law, one must con-
sider the existence of two kinds of international trea-
ties: contractual and normative. The distinction be-
tween these two types of treaty has been recognized 
by international law doctrine and by case law, and 
when it is applied to DTTs it means that, because of the 
contractual nature of those treaties, they prevail over 
ordinary law, as prescribed by art. 98 of the Brazilian 
National Tax Code (Schoueri, 2013a; Brazilian National 
Tax Code, 1966, Art. 98). Another interesting situation 
is that of treaties that prescribe individual rights or 
guarantees. In this case, it is possible to argue that 
these treaties would be incorporated in domestic law 
with constitutional status, as prescribed by the Brazili-
an Constitution (Schoueri, 2013a; Brazilian Constitu-
tion, 1988, Art. 5, para. 2). Nonetheless, considering 

link via management: this type of link includes                 
a parent company and its subsidiaries, affiliates or 
branches, when domiciled abroad (Brazilian Normative 
Instruction RFB No. 1,312, 2012, Art. 2, items I, II and 
IV; Act No. 9430, 1996, Art. 23, item I, II and III). The 
definition as provided by Czech domestic law seems to 
be more extensive (when considering the number of 
cases covered), while participation in a control com-
mittee or similar control body and exercising control for 
a reward is not considered as participation in the con-
trol (Czech Income Tax Act, 1992, Sec. 23 para. 7 letter 
b). Latvian domestic law explicitly establishes an associ-
ation based on a contract (including that which has not 
been made public – see Latvian Act on Tax and Fees, 
1995, Art. 1, item 18g).  

In all countries there are specified links via filia-
tions. In the Czech Republic there is quite a brief rule 
referring to the category of close persons (Czech In-
come Tax Act, 1992, Sec. 23 para. 7 letter b), which is 
defined in the Civil Code (Czech Civil Code, 2012). The 
definitions of links regarding filiations in Brazil and Lat-
vian domestic law represent more autonomous defini-
tions of the related terms – for instance, Brazilian do-
mestic law refers to a person related up to the 3rd de-
gree, or who is married to or lives in a marital-type ar-
rangement with the directors or with the societal part-
ner or controlling shareholder participating in the Bra-
zilian legal person (Brazilian Normative Instruction RFB 
No. 1,312, 2012, Art. 2, item VIII). Latvian domestic 
rules take a similar position, when referring in certain 
cases to relatives up to the 3rd degree, spouses, or 
affines up to the 2nd degree (Latvian Act On Taxes and 
Fees, 1995, Art. 1 item 18 (letters e) and h)). Further, 
more comprehensive research is required to under-
stand the situation relating to filiations more deeply.  

 

Other aspects connected with the term 
“associated persons ”  

In all the given countries, one can find a key act 
providing the definitions of associated persons. On the 
basis of the analysis of the rules contained therein it 
can be seen that the autonomy of the terms is, general-
ly speaking, very low – to understand the term 
“associated persons” fully one cannot avoid becoming 
acquainted with other rules/terms/definitions as pre-
scribed under other sections/articles of the key act and 
by other acts of public and private law (these include, 
for instance, civil codes, act on business corporations, 
normative instructions, and so on). For more details, 
see Attachment 2 of this paper. Accordingly, it must be 
concluded that the definition of the term “associated 
persons” is highly fragmented – at least in Brazil and 
the Czech Republic. This fact complicates the correct 
application of the rules.   
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sion, according to the principle of legal certainty and 
the rule of law, as a duty to prove the non-existence of 
an association cannot be imposed on a taxpayer.  
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that the application of DTTs is prioritized in the face of 
domestic law even in Brazil, this means that, when in-
terpreting DTTs, the Brazilian concept of associated 
persons is restricted to the terms of the treaty and, 
complementarily, to the provisions contained in the 
OECD standards (Schoueri, 2013a). 

Who should bear the burden of proof regarding the 
existence of an association between persons should 
also be investigated in further research, since this has 
been of vital importance for the application of ALP in 
situations when a conflict between the statement of            
a taxpayer and the conclusion of a tax authority regard-
ing the existence of an association arises. Our presump-
tion based on our preliminary research is that this bur-
den is borne by tax authorities. This is a logical conclu-
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Attachment 1: Detailed comparison of the definitions of “associated persons” provided by                                              
domestic and international law 

Entity Definition of associated persons 

OECD 

An enterprise that participates directly or indirectly in the management, control or capital of             
a foreign enterprise. 
The same persons participate directly or indirectly in the management, control or capital of an 
enterprise of a Contracting State and an enterprise of the other Contracting State. 
Note: this criterion was modified (extended) to cover even solely domestic relations. An enter-
prise/the same persons that participate directly or indirectly in two different enterprises. 

Latvia 

Persons associated through Capital: 
(1) parent and subsidiary commercial companies or co-operative societies; 
(2) when the share of the holding of one commercial company or co-operative society in anoth-

er company is between 20 and 50%; 
(3) when more than 50% of the value of the equity capital or shares of two or more commercial 

companies or co-operative societies is held, or a decisive influence is ensured in these two 
or more commercial companies or co-operative societies under a contract or otherwise (by 
majority vote) by the same person and the kin of this person to the third degree or the 
spouse of this person, or the affines of this person to the second degree; 

(4) a natural person (or the kin of this person to the third degree or the spouse of this person, 
or the affines of this person to the second degree) who directly or indirectly holds more 
than 50% of the value of the equity capital or shares of a commercial company or of the 
value of co-operative shares of a co-operative society, or a natural person (or the kin of this 
person to the third degree or the spouse of this person, or the affines of this person to the 
second degree) to whom decisive influence has been ensured in a commercial company or 
co-operative society under a contract or otherwise; 

 
Persons associated through management: 
(1) the person(s) who have a majority of votes on the boards of directors of the commercial 

companies or co-operative societies; 
(2) a natural person (or the kin of this person to the third degree, or the spouse of this person, 

or the affines of this person to the second degree) that holds more than 50% of the value of 
the equity capital or shares in two or more commercial companies or co-operative societies; 

(3) the same person or the same persons have a majority of votes on the boards (executive 
bodies) in the commercial company or co-operative society; 

 
Persons associated otherwise:  
(1) persons who, in addition to a contract for a specific transaction in any form, have entered 

into an agreement (public or not) providing for any additional remuneration not laid down 
in the contract or who engage in other forms of coordinated activities with a view to reduc-
ing their taxes; 

 
Exceptions: 
(1) capital companies which are linked by capital shares or stocks that are directly owned by 

the State or local government; 
(2) when there are more than 10 persons that hold more than 50% of the value of the equity 

capital or shares of the commercial company or co-operative society in each of these com-
panies or have a decisive influence in these companies ensured under a contract or other-
wise. 
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Czech Republic 

Persons associated through capital (directly): 
If one person directly holds a share in the capital or voting rights of another person, or if one 
person directly holds a share in the capital or voting rights of several persons, or if, simultane-
ously, this share constitutes at least 25% of the registered capital or 25% of the voting rights of 
such persons, then all such persons are persons directly mutually associated through capital. 
Persons associated through capital (indirectly): 
If one person indirectly participates in the capital or voting rights of another person or if one 
person directly or indirectly participates in the capital or voting rights of several persons, or if, 
simultaneously, this share constitutes at least 25% of the registered capital or 25% of the voting 
rights of such persons, then all such persons are persons mutually associated through capital.  
 
Persons associated otherwise: 
(1) the situation in which one person participates in the management or control of another 

person; 
(2) if identical persons or close persons participate in the management or control of other per-

sons, then such other persons are persons otherwise mutually associated. Persons other-
wise associated shall not be deemed to be persons if one person is a member of the super-
visory boards of two persons. Participation in a control committee or similar control body 
and carrying out control for a reward is not considered participation in the control; 

(3) controlling and controlled persons and also persons controlled by the same controlling per-
son; 

 
Close persons: 
(1) persons that have created a legal relationship predominantly for the purpose of reducing               

a tax base or increasing a tax loss. 

Source: Own elaboration based on: OECD Model Convention (2019); Brazilian Normative Instruction RFB No. 1,312 
(2012), Brazilian Act No. 9,430, of December 27, 1996 (1996), Brazilian Act on Joint Stock Companies (1976), Brazilian 
Civil Code (2002), Brazilian Act No. 9,278, of May 10, 1996 (1996), Brazilian Normative Instruction RFB No. 1,037, of 

June 4, 2010 (2010), Brazilian Act No. 11,795, of October 8, 2008 and Brazilian Act No. 11,727, of June 23, 2008 
(2008); Czech Income Tax Act (1992), Czech Act on Business Corporations (2012) and Czech Civil Code (2012); Latvian 

Act On Tax and Duties (1995) and Latvian Corporate Income Tax Law (2017). 

Brazil 

Persons associated through Control: 
(1) residents or persons domiciled abroad characterized as (1.a) parent companies, controlling 

or affiliated, according to their equity interest or the sum of their equity interest and a Bra-
zilian company’s equity interest in a third company; or (1.b) an exclusive agent, distributor 
or concessionaire for the trading of goods, services or rights, or in relation to which a legal 
person domiciled in Brazil who enjoys such exclusivity. 

(2) a person domiciled abroad who shares administrative control with a legal person domiciled 
in Brazil. 

 
Persons associated through Capital: 
(1) a person domiciled abroad which (1.a) shares corporate control with a legal person domi-

ciled in Brazil; or (1.b) keeps, alongside the same shareholder of a legal person domiciled in 
Brazil, at least 10% of its capital stock. 

 
Persons associated through Management:  
(1) a parent company and its subsidiaries, affiliates, or branches, when domiciled abroad. 
 
Persons associated otherwise: 
(1) a person domiciled abroad who is related up to the 3rd degree, married to, or lives in                   

a marital-type arrangement with the directors or with the societal partner or controlling 
shareholder in the Brazilian legal person. 

(2) a legal person domiciled in Brazil that carries out operations through an intermediary per-
son not characterized as linked, which, in turn, operates with another, abroad, character-
ized as linked to the Brazilian legal person. 

(3) a resident or person domiciled abroad that is associated with the legal person domiciled in 
Brazil in the form of a consortium or condominium. 

(4) a resident or person domiciled abroad which promotes transactions subject to preferential 
tax regimes. 

Entity Definition of associated persons 
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Attachment 2: Scope of the acts covering the term “associated persons”. 

Country Act/legal regulations Category Note 

  
Brazil 

Brazilian Normative Instruction 
RBF No. 1,312 (2012):  Article 
2, items III, V, VI, IX and X, §§ 1 
and 4 
Brazilian Act No. 9,430 (1996): 
Art. 23, items II, V and VI 

Persons                  
associated 
through control 

The characterization as "Parent Company" 
and "Affiliate" is regulated by Article 243, §§ 
1 and 2 of Brazilian Act on Joint Stock Compa-
nies (1976) 
Definition of consortium: art. 2 of the Brazili-
an Act No. 11,795 (2008) 
Definition of condominium: Book III, Tile III, 
Chapters VI and VII, of the Brazilian Civil Code 
(2002). 
Definition of marital nature: Brazilian Act No. 
9,278 (1996). 
Definition of preferential tax regimes: Art. 22 
of the Brazilian Act No. 11,727 (2008) and 
Art. 1 of the Brazilian Normative Instruction 
RFB No. 1,037 (2010). 
  

Brazilian Normative Instruction 
RBF No. 1,312 (2012): Article 2, 
items V and VII, §§ 1 and 2,  
Brazilian Act No. 9,430 (1996): 
Art. 23, item IV. 

Persons                  
associated 
through capital 

Brazilian Normative Instruction 
RBF No. 1,312 (2012): Article 2, 
items I, II and IV. 
Brazilian Act No. 9,430 (1996): 
Art. 23, item I, II and III. 

Persons                 
associated 
through                
management 

Brazilian Normative Instruction 
RBF No. 1,312 (2012): Article 2, 
item VIII, §§ 3 and 5.  
Brazilian Act No. 9,430 (1996): 
Art. 24-A. 

Persons                 
associated 
through other 
criteria 

  
Czech             

Republic 

Czech Income Tax Act (1993): 
Sec. 23 para. 7. 

Persons                  
associated 
through capital, 
management 
and control 

Some terms are specified thanks to quite 
extensive case-law of the administrative 
courts. 

Czech Act on Business Corpora-
tions (2012): Sec. 71 et seq. 

Definition of 
business groups; 
influence; con-
trolling and con-
trolled entities; 
etc.) 

Czech Civil Code (2012): 
Sec. 22. 

Close persons 

Latvia 

Latvian Act On Tax and Fees 
(1995): Section 1, Point 18); 
Latvian Act on Enterprise In-
come Tax (1995): Section 4, 
Paragraph 10 

Associated              
persons 

N/I 

Source: Own elaboration based on the sources specified in the table. 


